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mortgage on the premises thereby conveyed." The objection that 
parol evidence cannot be admitted to prove this agreement cannot 
be sustained. The authorities just cited, and many others, are con- 
clusive on that point. As we have seen, the defendant did not ex- 
pressly agree to pay the mortgages, and the language of the deed 
alone is not sufficient to raise such a promise. And now the actual 
contract being shown, it emphatically negatives any such promise. 
Judgment is advised for the defendant. 

Our readers will find the principles edly and ably considered, with reference 

raised in the foregoing decision, which to all the cases, in two articles on The 

have assumed great importance during Assumption of Encumbrances by the 

the depression in the value of real estate Purchaser of Land, 18 Am. Law Reg. 

in the last five or six years, very learn- N. S. 337 and 401. 



Superior Court of New York, General Term, January 1880. 

SALVATOR CARO v. THE METROPOLITAN ELEVATED 
RAILWAY COMPANY. 

The term " property" embraces every species of valuable right and interest, 
including real and personal property, easements, franchises and incorporeal heredit- 
aments. 

Any injury to property by a work for the public benefit which deprives the 
owner of the ordinary use of it, is equivalent to a taking and entitles him to com- 
pensation. 

The owner of a house on a street in a city has a right to the use and occupation 
of it, free from disturbance by noises, smoke, smells, &c. , which amount to a nui- 
sance, and such disturbance when made by a railroad constitute a taking of property 
for which compensation must be made. 

A charter from the legislature prevents a railroad from being a public nuisance, 
but does not prevent private property-owners from being entitled to compensation 
for the injury to their property resulting from the operation of the railroad. 

An owner of a house on a street in the city of New York, is entitled to recover 
for the injury by reason of the construction and operation of an elevated railroad on 
the street in front of his property. 

This was a bill of complaint in equity, setting forth at con- 
siderable length, inter alia, the following facts : 

I. That the plaintiff in 1874 bought a parcel of land of about one 
hundred feet by half the block on the northerly side of Fifty-third 
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street, between Sixth and Ninth avenues, in the city of New York, 
abutting on said street, from Mr. Talman, for the price of $8000, 
and built a dwelling-house thereon at an expense of $30,000, and 
with his family has resided there from 1875 to the present time ; 
that the title to the land was derived by mesne conveyances from 
James J. Bertine. That when Fifty-third street was opened to 
the public in 1838, and the fee therein vested in the city of New 
York, this parcel of land extended southerly to a line coincident 
with the present centre line of said street, and was in its entire 
extent the property of Bertine. That in opening the street the 
city took so much of said land as lay between the line coincident 
with the centre line of said street, and the southerly line of said 
lot. That it was determined by the commissioners of appraisal 
that the benefit and advantage to Bertine by reason of his interest 
in the land over and above the loss and damage to him from the 
opening of the street, and for relinquishing his interest in the land 
for the purpose of the opening, amounted to the sum of $5.80. 
That as successor and privy in interest and estate to Bertine, 
plaintiff is entitled to the undiminished possession and enjoyment 
of said benefit and advantage, and of such he cannot be deprived 
without just compensation, or due process of law. 

II. That defendant is a corporation under an Act of the Legis- 
lature of New York, passed June 17th 1872 (being chap. 885, Laws 
of 1872,) and various supplements thereto ; and that by virtue of said 
corporate powers, the defendant (at the time of filing the complaint 
herein, September 14th 1878,) wrongfully and without legal author- 
ity or justification, other than as hereinabove set forth, threatens, 
and intends and is about to enter upon, excavate and occupy said 
Fifty-third street, for the purposes of constructing, maintaining and 
operating a double-track elevated steam railway, together with 
platforms, switches, depots, turn-outs and stairways, and with a 
row of columns upon the line of each curb, and a superstructure 
carrying two tracks upon transverse girders spanning the street ; 
that such entry, excavations and occupancy, and the so constructing, 
maintaining and operating such railway, with its said accessories, 
will be an unlawful appropriation of said street, contrary to the 
terms and intent of the trust, upon which the city of New York 
acquired and still holds the title to said land for the uses and 
purposes of a public street only, and will impede, obstruct and 
Vol. XXVIII.— 48 
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embarrass the use of said street as a public street, highway and 
thoroughfare, and will constitute a public nuisance. 

III. That against plaintiff 's will, and wrongfully and without 
legal authority other than hereinabove set forth, defendant has 
entered upon and occupied said street from curb to curb in front of 
plaintiff's said lot and dwelling-house, and is about to construct, 
maintain and operate thereon the said elevated steam railway, 
whereby, and in consequence of the noise, stench, obstruction of 
light, and exposure of the privacy of plaintiff 's said dwelling-house, 
defendant will cause grievous discomfort, inconvenience and hurt to 
plaintiff and his said family, will greatly embarrass and diminish 
his and their comfortable occupancy and enjoyment of said lot and 
dwelling-house ; will subject said right, interest and easement to an 
unlawful and oppressive burden from which they now are and of 
right ought to be exempt, and will essentially and enormously 
reduce the value of plaintiff's said lot and dwelling-house ; that for 
the aforesaid wrongs and injuries defendant has neither made nor 
offered plaintiff any compensation, nor has defendant by recourse 
to the right of eminent domain accorded to it by law, taken any 
step to compensate plaintiff for any of said wrongs and injuries. 

IV. That if the said railway be permitted to be built and operated 
along said street and in front of plaintiff's said lot, piece or parcel 
of land as above described, plaintiff will be subjected to a continu- 
ing nuisance and to wrongs and injuries which will involve him in 
interminable litigation and for which damages will afford him no 
appropriate or adequate relief; that as plaintiff is informed and 
believes, defendant is insolvent and unable to pay any judgment 
for damages that might be recovered against it, and as plaintiff is 
informed and believes, has mortgaged its entire property for a sum 
far beyond its value, so that any execution against it would be idle 
and fruitless. 

Wherefore plaintiff demands judgment that defendant be re- 
strained and enjoined from any and every act towards the con- 
structing, maintaining and operating its said elevated steam railway, 
or any part or accessory thereof along said street in front of plaintiff's 
said lot, piece or parcel of land ; and for other and further relief, &c. 

To this complaint defendant demurred, on the ground that it did 
not set forth facts sufficient to constitute a cause of action, and upon 
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the report of a referee, the court, at special term, sustained the 
demurrer. Thereupon plaintiff appealed to the general term. 

Roger A. Pryor, attorney and counsel for plaintiff. Benjamin 
F. Butler, of counsel. 

Porter, Loivrey, Soreti and Stone, attorneys for defendant. 
Grosvenor P. Lowrey and John K. Porter, of counsel. 

1. It is the settled law of this state that the fee-simple title to 
lands in streets in this city, opened under the Act of 1813, is in 
the mayor, aldermen and commonalty, without interest or estate of 
any kind in either the original owner of such lands or the succes- 
sive owners of lots abutting on such streets ; and it is equally well 
settled that no private property or interest is taken (within the 
meaning of the constitution) when a new use is imposed upon the 
lands in such streets: Sixth Avenue Railroad Go. v. Gilbert 
Elevated Railroad Co., 43 Jones & Spencer 292 ; Spader v. 
Elevated Railroad Go., 3 Abbott N. C. 467 ; Story v. Same, Id. 
468; The People v. Kerr, 27 N. Y. 188; Patten v. New York 
Elevated Railroad Co., 3 Abbott N. C. 345. 

2. The plaintiff has no interest in lands in the street adjoining 
his lot, nor in the use thereof, different from that possessed by the 
general public, and every individual member thereof: Matter of 
Ninth Avenue, 45 N. Y. 732 ; Brooklyn Park v. Armstrong, 45 
N. Y. 243 ; Rexford v. Knight, 1 Kern. 314 ; Cemetery Co. v. 
P. P. $ C. I. Railroad Co., 68 N. Y. 593. 

3. The construction and maintenance of the defendant's road 
being authorized by law cannot be the cause of legal injury to any 
person ; nor the subject of any action for damages or restraint. 
And the operation of the same when completed, can be made the 
subject of action for malfeasance or misfeasance only. 

4. The trust imposed on the city in respect; of streets acquired 
under the Act of 1813, is publici juris ; subject to the sole control 
of the legislature; and may be revoked or modified even to the 
extent of closing a street without the consent of, and without 
causing legal injury to, any private owner. In such a case the 
lands would not revert either to the original owner thereof or to 
the present owner of adjacent lands. Such injury or prejudice to 
private owners as may, in fact, follow from the imposition of new 
burdens upon or the appropriation of such streets to new uses are 
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damnum absque injuria : Heyward v. Mayor, etc., 3 Selden 314 ; 
Fearing v. Irwin, 55 N. Y. 486; Costa v. Mayor, etc., 43 N. Y. 
399; People v. Kerr, 27 N. Y. 188, 213 and 214; Metropolitan 
Board of Health v. Heister, 37 N. Y. 661. 

The opinion of the court was delivered by 

Speir, J. — The action is brought on the equity side of the court 
to restrain the committing a nuisance and for the redress of wrongs 
and injuries which will involve the plaintiff in vexatious litigation. 
The issue presents a naked question of law arising on a demurrer 
to the complaint, where, if the facts are properly pleaded, they are 
admitted. 

The contentions on the part of the plaintiff and appellant are, 

1. " That the owner and occupant of a lot of land and dwelling- 
house, abutting on the street, has a right to the use and enjoyment 
of such lot and dwelling-house free from the disturbance and in- 
vasion of such right, which is admitted by the demurrer, and that 
such disturbance and invasion constitute a taking of property in 
the sense of the constitutional inhibition." 

2. " Independent of such constitutional guaranty, the injury 
inflicted by the defendant upon plaintiff's lot and dwelling-house, 
as set out in the complaint and admitted by the demurrer, consti- 
tutes a wrong entitling him to relief by injunction." 

It is claimed by the defendant that the propositions above stated 
are not new, but, on the contrary, have been carefully considered 
and determined by this court, the Court of Common Pleas, and, 
as they believe, practically determined by the Court of Appeals. 

It was admitted and the following concessions were made in 
advance by the plaintiff's counsel : 

1. That the fee of the streets for the purpose named in the Act 
of 1813 is in the city of New York. 

2. That the appellant has no easement or other interest in the 
soil of the street which the respondent invades. 

3. That there is a constitutional law authorizing the defendant to 
build an elevated railroad upon the street in front of appellant's 
dwelling. 

4. That under the law there are no restrictions as to the manner 
of building or operating the railroad — and that the damages which 
may be recovered must be for injuries directly or immediately 
caused by the construction or operation of the road, in the manner 
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in which it is, or may hereafter be constructed or operated, and 
not remote and consequential. 

We have examined the decisions in the Court of Appeals and 
others to which we have been referred, but in none of them, as wc 
believe, have the points presented by the appellant been adjudicated. 

In the case of the Gilbert Elevated Railroad Co. v. Anderson, 70 
N. Y. 361, Chief Justice Church in delivering the opinion, says, 
" The amount or extent of the damages are questions not properly 
before the court. * * * To determine what particular occupation 
of the streets is to be deemed a legitimate public use, involves 
important and delicate questions. They were very. much debated 
in this court in the surface railroad cases, and the principles adju- 
dicated in those cases will be regarded as obligatory upon the court 
in deciding future cases." This decision as to this point was 
concurred in by the other learned judges of the court. This ex- 
pression of the opinion of the Court of Appeals amounts to a 
positive assertion, that the points presented for discussion are new 
and undetermined. Nor can it be maintained that the decisions of 
this court in Sixth Avenue Railroad Co., 43 Superior Court R. 292, 
or the Court of Common Pleas in Patten v. New York Elevated 
Railroad Co., 3 Abbott's New Cases 345, relied on by the defend- 
ant, are authority in support of its position, since in both cases the 
points raised by the defendant here as having been adjudicated in 
those cases were neither presented nor decided. 

Among the principles applied to the surface railroad cases, we 
refer to an expression of two of the judges in the case reported in 
Matter of New York Elevated Railroad Co., 70 N. Y. 327. 
The claim made in the case rested on the assumption that the 
abutting owners of property upon the streets have property rights 
therein, of which they were to be deprived, and for which they are 
entitled under the constitution to compensation. The answer to 
this by Mr. Justice Earl was, " Whether they have such property 
rights it will not be necessary to determine on this appeal, for the 
reason that provision is made for compensation." Mr. Justice 
Allen, concurring, says, "lam of the opinion that the several 
acts, as a whole, did make ample provision for such compensation, 
and that every property right of individuals, including whatever 
right or interest, by way of easement, appurtenant to these lands 
or otherwise, owners of lots abutting on the streets have in such 
streets, as well as those, the fee of which is in the city, under the 
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Laws of 1813, as the other streets, must, under the constitution 
and the statutes under which these proceedings are had, be com- 
pensated for." The learned judge was further of the opinion, 
that unless such provision for compensation was made by the 
statute to individuals for every property right and interest, whether 
corporeal or incorporeal, which would be invaded in the construction 
and operation of the railway, the statute could not be sustained. 

The principles applicable to the steam surface railroads are clearly 
stated by the court in Drake v. The Hudson River Railroad Co., 
7 Bai-b. 508. This is an early and may be considered a leading 
case in determining the rights of owners of property bounded on 
the streets in this city, and the rights of the steam railroad com- 
pany, in common with others, to use the same under rules and 
regulations prescribed by the proper authority. Judge Jones, late 
Chief Justice of this court, furnishes the leading opinion, whose 
learning and great familiarity with the subject no one will question. 
He first came to the conclusion, which has generally been received 
and adopted by the profession, that the streets of this city were 
dedicated to public uses, and vested in the corporation upon trust, 
so that the same should be kept open as public streets for the 
use of the citizens of New York for ever, in such manner as 
streets then were or should at any time thereafter be beneficially 
used by lawful authority for the purpose of public city streets. That 
the common council of the city were vested with the regulation of 
the streets, who were to prescribe and direct the manner and mode 
of using them. 

After alluding to the then recent introduction of railroads, their 
great and acknowledged advantages over all other modes of travel 
which had brought them into extensive use, the learned judge 
proceeds : " Desirable improvements of public utility and beneficial 
inventions of general interest are not to be rejected, suppressed or 
arrested, simply because they may in their operation and practical 
effect occasion to property in their vicinity or within the sphere of 
their action some contingent or consequential damage. For when 
they occur the party aggrieved has a remedy by action at law, and 
by repetition of such action during the continuance of the grievance 
whenever and as often as loss or damage ensue ; and with the 
ulterior remedy which in case the presence of tracks in the streets 
or the running of the cars upon them, or other operations of 
the railroad, should be or become a nuisance, or the aggression 
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shall prove to be permanent and without an adequate remedy by 
action, this court will be competent to administer its equitable relief 
by injunction to prevent its continuance or for its removal." 

It is proper to say that in this case the injunction was dissolved, 
as it did not appear from the complaint and affidavits that the 
mischief was irremediable, which damages could not compensate, 
and did not reach to the very substance and value of the estate and 
tend to the destruction of it in the character in which it was 
enjoyed. 

It is urged that no private property or interest is taken within 
the meaning of the constitution, where a new use is imposed upon 
the lands in such streets, by which is meant the operation of a rail- 
road by steam, elevated above the surface of the street. This, we 
think, has no special pertinency in the case now before us, since it 
is conceded that by the terms of the law there are no restrictions 
upon' the manner of building nor as to the manner of operating the 
road— that it may be operated with any means, in any manner ; 
that the defendant has the right to use the road, although it be a 
new mode of using the public streets, for the reason that it is one 
mode of using it — and, finally, that the law is constitutional, as it 
provides under limitations not to injure private property without 
compensation, and that if no such provision was made it would be 
simply void. When the cases of the surface steam railroads were 
first debated in the courts the use imposed upon the lands was as 
new, and prior thereto, as little known or anticipated as the present 
elevated road. The conclusion reached in all the surface railroad 
cases was, that merely operating the roads by steam on the surface 
could not be deemed a nuisance, not because it was a new use of 
the road, but that the law authorized the use as a mode of travel 
which did not encroach upon private rights. 

It is claimed, when the injury to individual rights of property 
are very great and plainly perceptible, that it becomes the duty of 
the law-making power to distribute the burden among the general 
public, rather than leave it to be borne solely upon whom it falls. 
And it was gravely urged that this must always be a question of 
" statesmanship "to be specially considered whenever the occasion 
arises, as the provisions of law cannot safely deal with it. The 
constitution being paramount to the statutes, and the laws enacted 
by the legislature and intended to protect the citizen in the enjoy- 
ment of his property in every possible relation of life, it would 
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seem that the courts alone can dispose of the question when and how 
payment shall be made for private property taken for public use. It 
may be admitted that the burdens imposed upon individuals by 
legislative enactments may become too oppressive to be patiently 
borne, but the remedy must only be found with the law-making 
power of the government. To this question there can be no solu- 
tion by an appeal to the fixed and permanent principles of law and 
equity. It has been well said by the present learned Chief Justice 
of our highest court : " We should all regard a departure by the 
courts from rules of law wisely established for the protection of all 
to meet the equities of a particular case or class of cases, as a far 
greater evil than that sought to be remedied." 

The term " property " is of the largest import and embraces 
every mode in which it may be applied to public use, and extends 
to every species of valuable right and interest, and includes real 
and personal property, easements, franchises and incorporeal here- 
ditaments. The courts will interfere by injunction to secure to a 
party the bare privilege conferred by statute : Oroton Turnpike 
Co. v. Ryder, 1 Johns. Ch. 610; Newburgh Turnpike Co. v. 
Miller, 5 Id. 101 ; Boston £ Lowell Railroad Co. v. The Salem 
§■ Lowell Railroad Co., 2 Gray 1. In the last case, Shaw, Chief 
J., says : " It is a right or title, which, if it exists at all, is purely 
a statute right ; it is created by law, it exists only in contempla- 
tion of law, it is invisible, intangible, incapable of physical posses- 
sion and depends on the law for its protection. - ' Any injury to 
the property of an individual, which deprives the owner of the ordi- 
nary use of it is equivalent to a taking, and entitles him to com- 
pensation : Cooley on Constitutional Limitations 542. Even 
claims for compensation for the possession, use or appropriation of 
tangible property, constitute personal estate equally with property 
out of which they grow, although the validity of such claims may 
be denied, and their value may depend upon the uncertainties of 
litigation, or the doubtful result of an appeal to the legislature : 
JErwin v. United States, 7 Otto 396. 

It is elementary law that the- corrupting the air of a man's dwell- 
ing with noisome smells is a nuisance — for light and air are two 
indispensable requisites to every dwelling. Lord Mansfield has 
said that it is not necessary that the smell should be even unwhole- 
some ; it is enough if it renders the enjoyment of life and property 
uncomfortable : 3 Black. Com. 219 ; 1 Burr. 337. Duke of Nor- 
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thumberland v. Clowes, 3 Chitty's Blackst. (Sharswood's ed.) 217. 
In a word, we think it may be said that there is an inherent, abso- 
lute right of property in every man, which consists in the free use, 
enjoyment and disposal of all his acquisitions without control or 
diminution, save only by the laws of the land ; and " so great is 
the regard of the law for private property, that it will not authorize 
the least violation of it." Although there are many individual 
possessions in life denominated in common use and by law private, 
yet when we come to speak of a man's dwelling-house, the abode 
of his social and domestic life, the word private seems to have been 
used by the early writers in another and more significant sense. In 
Semayne's case, 3 Coke 185-91 b, it is said : " The house, 
as to every one, is to him as his castle and fortress, as well for his 
defence as for his repose." 

The subject of controversy is a mere naked incorporeal right 
claimed by the plain tiff, to have and enjoy his land and dwelling- 
house free from the invasion arising from the constructing and 
operating an elevated steam railway, producing noises, stench, ob- 
struction of light and air, causing grievous disturbance to himself 
and family, thereby rendering his residence undesirable,' and greatly 
reducing the market value thereof. If this right exists and has 
been invaded, the proper and specific remedy which shall prevent 
the continuing invasion is by injunction and is within the ordinary 
scope of equity jurisdiction. If the plaintiff is disturbed in the 
enjoyment of his incorporeal right, such disturbance is technically 
a private nuisance. The complaint, after alleging that if the road 
be permitted to be built and operated along the street and in 
front of plaintiff's house and land, he will be subject to a continu- 
ing nuisance, and to wrongs and injuries which will involve him in 
interminable litigation, and for which damages will afford him no 
appropriate or adequate relief, continues, " and he is informed and 
believes the defendant is insolvent and unable to pay any judgment 
for damages that might be recovered against it, and has mortgaged 
its entire property for a sum far beyond its value, and that any 
execution against it would be idle and fruitless." Where insol- 
vency or want of ability to answer for injury to be done in the 
party complained of be averred and proven, the court will grant an 
injunction. The truth of the above allegations is admitted by the 
demurrer. 
Vol. XXVIII.— 49 
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It is claimed that the legislature have legalized this road, and 
therefore it is not a nuisance. It is admitted it is not a public 
nuisance as it would be if the legislature had not legalized it. 
The statutes effectually protect the company if it complies with the 
conditions from an indictment, as against any interference with its 
work, as a public nuisance, on account of the fee in the streets ; 
but not against claims for private damages arising from injuries to 
adjacent owners. The company may occupy the streets, but it 
must occupy them at its peril in a way not directly or immediately 
to injure private rights. In all the surface railroad cases we have 
examined, while they have held that these roads do not operate as 
a nuisance, they have clearly and, we think, unanimously decided 
that the facts after investigation did not authorize a judicial deduc- 
tion that a nuisance had been proven. In the case of Lexington <f* 
Ohio Railroad Co. v. Applegate, 8 Dana 289, cited by the defend- 
ant, the chief justice says, " neither the government of the city 
nor of the state can license a private nuisance or take or encroach 
on private property without the owner's consent or payment of his 
damages." 

No one will question the utility of the elevated railroad as a 
public improvement of great convenience and accommodation to 
the city and the public at large ; but these accommodations cannot 
authorize or justify its invasions on the rights of any portion of 
our citizens. The individual whose property is affected because 
the road is of great public value, should be indemnified and fully 
compensated by the public, or by the company which profits by 
the improvement, for any loss or damage he has or may sustain. 
We have seen, and it is admitted that the law has made provision 
for such indemnity ; that the surface railroads have been compelled 
to pay the damages done to private property in every case where 
it is proved to have been invaded. The defendant admits the 
injury and wrongs done to the plaintiff as alleged in his complaint 
and its want of ability to make reparation. 

We are of the opinion that the appellant is entitled to relief, and 
that the judgment should be reversed, with costs. 



